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PREFACE 


"At  any  point  in  time,  the  quality  of  life  in  Montana  will  be 
determined  by  the  collective  decisions  of  all  those  who  decide  the 
use  of  land." 

Governor  Thomas  L.  Judge,  January  1977 

In  1973,  the  Subdivision  and  Platting  Act  was  enacted  by  a 
legislature  concerned  about  the  quality  of  life  in  Montana  and  aware 
of  its  relationships  with  the  use  of  land.   It  is  doubtful  that 
there  are  any  decisions  more  influential  in  determining  the  future 
use  of  land  than  the  decision  to  subdivide. 

As  land  is  subdivided,  development  patterns  are  established, 
transportation  networks  are  determined,  air  and  water  quality  is 
altered,  agricultural  productivity  is  determined  --  in  shorty  the 
future  of  the  area  is  set  in  a  new  direction.   In  recognition  of 
the  pervasive  impacts  of  subdivision  activity,  the  legislature, 
through  the  Subdivision  and  Platting  Act,  has  clearly  declared 
its  intent  that  the  division  of  land  be  subjected  to  public  scrutiny 
and  minimum  standards  through  a  comprehensive  review  process. 

However,  the  data  presented  in  the  following  report  clearly 
shows  that  the  intent  of  the  legislature,  relative  to  regulation 
and  public  review,  is  seldom  met.   Less  than  one-third  of  the  total 
land  area  divided  into  tracts  under  twenty  acres  in  size  has  been  done 
so  in  light  of  public  review.   The  exemptions  contained  in  the  law, 
which  were  intended  to  provide  relief  from  regulation  in  legitimate 
cases,  have  evolved  as  the  primary  means  for  subdividing  land. 

The  report  also  shows  that  there  is  a  serious  question  concerning 
the  adequacy  of  the  subdivision  lav/'s  "20  acre"  definition.   The 
definition,  which  limits  public  review  to  tracts  of  less  than  twenty 
acres  in  size,  appears  to  have  promoted  the  subdividing  of  an 
inordinate  amount  of  land  into  tracts  just  over  twenty  acres  in 
size.   In  fact,  since  July,  1974,  nearly  12,500  acres  in  only  five 
counties  were  divided  into  tracts  ranging  in  size  from  20  to  22 
acres,  just  large  enough  to  escape  public  review  as  subdivisions. 

The  purpose  of  this  report  is  to  provide  information  concerning 
the  operation  of  the  Subdivision  and  Platting  Act  and  evaluate  its 
effectiveness  in  attaining  the  goals  of  the  legislature.   Several 
recommendations  are  presented  which,  if  accepted,  would  serve  to 
strengthen  the  law  and  provide  for  better  management  of  the  changes 
occurring  in  Montana's  landscape. 


I .    INTRODUCTION 

During  the  fall  of  1976  the  Planning  Division  of  the  Department 
of  Community  Affairs  conducted  an  inventory  of  land  records  filed 
since  enactment  of  the  Montana  Subdivision  and  Platting  Act,  July 
1.  1973.   The  purpose  of  the  inventory  was  to:   (1)  determine  the 
extent  and  character  of  land  division  in  Montana,  (2)  identify  any 
problems  with  the  present  law  which  may  need  attention  by  the  1977 
legislature,  and  (3)  evaluate  the  effectiveness  of  the  act  in 
achieving  its  purposes. 

Staff  members  from  the  Division  visited  the  clerk  and  recorders 
offices  in  nine  counties  and  examined  all  of  the  subdivision  plats 
and  certificates  of  survey  filed  since  July  1,  1973.   Data  was 
collected  on  the  number  and  sizes  of  parcels  created,  the  acreage 
divided  and  the  use  of  the  exemptions  to  create  parcels.   The  nine 
counties,  Lewis  and  Clark,  Cascade,  Ravalli,  Broadwater,  Flathead, 
Gallatin,  Missoula,  Beaverhead,  and  Granite,  are  representative  of 
the  various  levels  of  subdivision  review  capability  throughout 
Montana,  and  most  are  experiencing  major  land  development  activity. 

The  staff  inspections  of  county  records  were  directed  by 
Steve  Granzow,  subdivision  specialist  with  ten  years  of  experience 
in  land  records,  surveying  and  subdivision  review  and  he  was  assisted 
by  Mark  Beardslee,   a  planner  with  the  Planning  Division.   This 
survey  was  viewed  as  an  opportunity  to  not  only  inventory  land 
division  activity  but  to  use  qualified  staff  personnel  to  assist 
clerk  and  recorders  with  their  filing  and  recording  procedures  in 
their  own  offices  and  with  their  particular  records  and  files. 


II.   THE  EXTENT  AND  CHARACTER  OF  LAND  DIVISION  UNDER  THE  SUBDIVISION 
AND  PLATTING  ACT. 

The  inventory  data  show  that  in  those  nine  counties  nearly 
130,000  acres  were  divided  into  parcels  since  July  1,  1973,  and  93 
per  cent,  or  120,000  acres,  were  divided  by  certificate  of  survey  -- 
without  public  review." 

From  July  1,  1973  to  July  1,  1974,  the  period  when  review  was 
required  of  parcels  10  acres  or  less,  50  per  cent  of  the  66,000 
acres  divided  were  segregated  into  parcels  of  10-20  acres,  (half 
of  those  parcels  were  filed  during  the  two  months  prior  to  July  1, 
1974,  the  effective  date  of  amendments  requiring  review  of  parcels 
of  less  than  20  acres).   Of  the  total  63,000  acres  divided  since 
July  1,  1974,  40  per  cent  were  divided  into  parcels  20-40  acres  and 
half  of  those  were  divided  into  parcels  of  20-22  acres,  just  large 
enough  to  avoid  public  review. 

Particularly  significant  is  that  since  July  1,  1974,  70  per 
cent  of  the  acreage  divided  into  parcels  of  less  than  20  acres  -- 
those  intended  to  be  reviewed  and  approved  by  local  governing  bodies 
--  escaped  review  because  the  parcels  were  created  as  exemptions. 
Most  frequently  used  were  exemptions  for  an  occasional  sale  and 
transfer  to  a  member  of  the  immediate  family. 

The  survey  did  not  include  the  large  number  of  remainders  -- 
parcels  which  are  left  after  a  parcel  has  been  segregated  from  a 
tract  through  an  exemption.   These  remainders,  many  less  than  20 
acres  in  size,  have  been  created,  and  may  be  sold  without  public 
review.   The  inventory  also  did  not  identify  parcels  which  can  be 
described  as  1/32  or  larger  aliquot  parts  of  a  section  (i.e.:   a 
quarter  section,  quarter-quarter  section  or  one-half  of  a  quarter- 
quarter  section)  although  they  may  be  created  and  transferred  without 
review  or  a  survey. 

Statewide  Estimate 

To  estimate  the  statewide  total  of  land  surveyed  into  parcels, 
a  telephone  survey  was  taken  to  obtain  the  total  number  of  certificates 
of  survey  and  subdivision  plats  filed  in  Montana  since  July  1,  1973. 
Assuming  that  the  average  number  of  parcels  created  and  acres  divided 
per  certificate  of  survey  and  per  subdivision  plat  on  the  nine  in- 
ventoried counties  is  approximately  the  same  throughout  the  state, 
statewide  totals  of  parcels  and  acreage  were  estimated  by  multiplying 


*     A  land  division  which  requires  approval  of  the  local  governing 
body  must  be  filed  as  a  subdivision  plat,  while  a  land  division  which 
does  not  require  local  approval  is  filed  as  certificate  of  survey. 
A  certificate  of  survey  is  also  filed  for  a  survey  which  does  not 
create  new  parcels,  such  as  retracements  of  existing  surveys  or 
changing  the  location  of  a  boundary,  but  these  certificates  of  survey 
have  not  been  included  in  the  data. 


those  averages  by  the  total  number  of  certificates  of  survey  and 
subdivision  plats  filed  in  Montana.   The  table  on  page  23  shows 
the  estimated  total  of  214,702  acres  divided  into  24,539  parcels 
in  Montana  since  July  1,  1973. 


III.    PROBLEMS 

(A)  No  review  of  parcels  20  acres  and  larger 

The  inventory  of  land  records  revealed  that  many  parcels  were 
created  larger  than  20  acres  and  therefore  were  not  reviewed.   In 
the  nine  counties  more  than  24,000  acres  were  divided  into  parcels 
20-40  acres  in  size.   An  unknown  number  of  additional  parcels  of 
20  acres  were  created  as  1/32  aliquot  parts  of  a  section.   I-Jhile 
land  divisions  of  large  parcels  may  cause  fewer  density-related 
impacts,  unnecessarily  large  amounts  of  land  are  used  for  homesites, 
and  often  many  of  the  lot  buyers  find  that  the  large  lots  are  burden- 
some to  finance  and  maintain.   Apparently,  however,  a  substantial 
market  exists  for  parcels  larger  than  20  acres,  thus  providing  an 
incentive  to  create  large  tract  developments  which  are  not  subject 
to  the  subdivision  law. 

(B)  Exemptions 

The  most  troublesome  aspect  of  the  law  is  the  use  of  exemptions 
which  allow  the  creation  of  parcels  without  local  review  and  approval. 
The  exemptions  are  intended  to  provide  relief  from  the  review  pro- 
cedures in  those  cases  where  little  or  no  impact  would  occur,  pro- 
vided they  are  not  used  to  evade  the  purpose  of  the  act.   The  law 
provides  exemptions  to  allow  a  gift  or  sale  to  a  family  member, 
adjust  the  location  of  a  boundary  line  between  tv/o  abutting  properties, 
sell  a  parcel  for  agricultural  purposes  and  make  one  occasional  sale 
per  year  from  a  tract.   Parcels  created  under  these  exemptions  are 
required  to  be  surveyed,  and  since  1975  the  Department  of  Health 
and  Environmental  Sciences  must  approve  the  facilities  for  water 
supply,  sewage  and  solid  waste  disposal.   No  review,  survey  or 
Department  of  Health  approval  is  required  for  divisions  created  by 
a  court  order,  as  security  for  a  mortgage,  as  a  reservation  of  a  life 
estate,  for  cemetery  lots,  to  sever  oil,  gas,  mineral  or  water  rights, 
or  which  could  be  created  under  the  law  of  eminent  domain. 

The  statutory  language  has  allowed  use  of  some  exemptions  to 
create  a  number  of  parcels  without  review,  and  governing  officials 
are  unable  to  assure  that  the  new  parcels  provide  suitable  building 
sites  and  proper  access  to  public  roads,  and  they  are  prevented  from 
properly  planning  to  minimize  the  added  burden  on  community  facilities 
and  services.   \^en  the  exemptions  are  used  as  intended  under  the 
law,  the  one  or  two  parcels  created  may  cause  some  problems,  but 
the  impacts  usually  are  not  substantial.   But  vjhere  a  number  of 
parcels  are  created  under  the  exemptions  at  one  time  or  over  a  short 
period  of  time,  the  result  is  the  creation  of  a  sizable  land  develop- 
ment with  no  assurance  the  potential  impacts  will  be  prevented  or 
minimized. 

The  Planning  Division  adopted  administrative  rules  which  prohibit 
some  of  the  uses  of  exemptions  to  create  land  developments  with  no 
review  and  approval.   Without  these  rules  the  probable  abuse  of  the 


exemptions  to  avoid  the  subdivision  review  process  over  the  past         (^ 

two  and  one-half  years  could  have  rendered  the  subdivision  lav; 

almost  totally  ineffective.   Unfortunately,  the  legal  authority 

for  DCA's  rules  prohibiting  abuse  of  the  exemptions  is  unclear,  and 

a  district  court  ruling  which  overturned  one  of  those  rules  is 

presently  under  appeal  to  the  Montana  Supreme  Court. 

Another  problem  is  that  the  exemptions  place  a  tremendous 
burden  on  the  county  clerk  and  recorder  to  ensure  that  the  law  and 
Uniform  Standards  for  Certificates  of  Survey  are  met  when  a  cer- 
tificate of  survey  is  submitted  for  filing  under  one  of  the  exemp- 
tions.  For  example,  the  clerk  may  have  to  search  the  records  to 
determine  if  a  prior  occasional  sale  has  been  taken  from  a  tract 
within  the  last  12  months,  whether  a  transfer  to  a  member  of  the 
immediate  family  has  been  previously  made,  or  if  a  parcel  created 
for  a  family  conveyance  will  actually  be  conveyed  to  a  member  of 
the  immediate  family. 

Occasional  Sale 

The  exemption  for  an  occasional  sale  presents  the  greatest 
potential  for  abuse  of  the  intent  of  the  subdivision  act  and  a 
number  of  circumstances  are  outlined  below  and  illustrated  on 
pages  8  &  9  to  show  potential  misuse  of  this  exemption.   The  Planning 
Division  adopted  administrative  rules  to  prohibit  use  of  the  oc- 
casional sale  exemption  in  the  first  two  cases  explained  below,  but       ■<» 
should  a  legal  challenge  of  those  rules  be  upheld  by  the  Montana 
Supreme  Court,  then,  under  the  language  of  the  statute,  all  of  the 
following  land  divisions  may  take  place  without  review. 

1)  MULTIPLE  PARCELS  CREATED  FROM  A  TPvACT  BY  SUBSEQU'EHT  BUYERS. 

Party  A  can  exercise  an  occasional  sale  by  keeping  two  acres 
and  selling  B  a  parcel  of  18  acres;   B  takes  an  occasional 
sale  from  the  18  acre  parcel  and  sells  16  acres  to  C ;   C  takes 

an  occasional  sale  and  sells  14  acres This  series  of 

transactions  could  continue  and  all  within  a  relatively  short 
period  of  time.   After  a  12  month  period  had  elapsed,  each 
lot  owner  would  be  eligible  for  another  occasional  sale  off 
his  lot. 

2)  DIVIDING  LARGE  TRACTS  INTO  20  ACRE  PARCELS,  THEN  DIVIDING 
EACH  PARCEL  AS  AN  OCCASIONAL  SALE. 

For  example,  a  160  acre  tract  could  be  divided  into  eight  20 
acre  parcels  without  review  (if  the  parcels  were  1/32  aliquot 
parts  of  a  section  even  a  survey  would  not  be  required) .   An 
occasional  sale  may  then  be  taken  off  each  20  acre  parcel, 
creating  a  total  of  sixteen  10  acre  parcels  without  review. 


3)  TAKING  AN  OCCASIONAL  SALE  FROM  THE  MIDDLE  OF  A  TRACT  AND 
LEAVING  TWO  OR  MORE  REMAINDERS. 

The  occasional  sale  exemption  may  be  used  to  create  a  parcel 
in  the  middle  of  a  rectangular  tract,  thereby  leaving  two 
remainders  which  may  also  be  sold  without  review.   With  the 
right  tract  shape  and  some  imagination  a  subdivider  could 
create  four  or  more  parcels  with  a  strategically  located 
occasional  sale. 

4)  COMBINATION  OF  EXEMPTIONS. 

A  considerable  number  of  parcels  can  be  created  without  re- 
view by  creating  several  parcels  under  another  exemption  and 
taking  an  occasional  sale  from  each  new  parcel.   For  example, 
by  using  the  exemption  for  a  sale  to  members  of  the  immediate 
family  a  married  man  with  two  children  may  transfer  a  parcel 
to  his   wife  and  each  of  his  children  and  then  each  person 
may  take  an  occasional  sale,  thereby  creating  eight  parcels 
without  review. 

Gift  or  sale  to  members  of  immediate  family 

The  exemption  for  conveying  land  to  members  of  the  immediate 
family  presents  an  opportunity  for  a  landowner  to  create  virtually 
an  unlimited  number  of  lots  from  a  tract  v/ithout  review  because  the 
language  in  the  law  places  no  restrictions  on  its  use.   A  husband 
and  wife  can  convey  land  back  and  forth  dividing  off  a  lot  with  each 
conveyance.   Most  would  agree  that  beyond  some  point,  making  multiple 
conveyances  to  family  members  becomes  an  attempt  to  evade  the  sub- 
division act,  but  unless  the  law  or  local  subdivision  regulations 
specify  a  criterion  for  determining  when  evasion  of  the  act  occurs, 
local  officials  have  little  basis  for  preventing  abuse  of  this 
exemption.   DCA's  administrative  rules  currently  provide   that  more 
than  one  conveyance  to   each  member  of  the  immediate  family  con- 
stitutes an  intent  to  evade  the  subdivision  law  and  local  governing 
bodies  must  include  that  criterion  in  their  subdivision  regulations. 

The  DCA  restriction  on  use  of  the  family  conveyance  exemption 
has  prevented  its  extensive  use  to  avoid  the  subdivision  review 
process.   As  already  discussed,  however,  a  large  number  of  parcels 
still  can  be  created  when  used  in  combination  with  the  occasional 
sale.   The  exemption  can  also  be  used  to  create  multiple  parcels 
without  review  by  conveying  alternative  parcels  to  family  members, 
leaving  several  remainders.   In  the  example  illustrated  on  page  9 
four  parcels  would  be  created  without  review  by  transfers  to  two 
members  of  the  immediate  family. 

Divisions  made  for  mortgage,  lien  or  trust  indenture 

Lending  institutions  often  require  that  a  person  buying  a  tract 
of  land  on  a  contract  for  deed  hold  title  to  a  parcel  (usually  one 
acre)  containing  the  homes ite  so  that  purchaser  can  provide  security 
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for  a  home  construction  loan.   \«7hile  this  exemption  has  allowed  these    ( 
purchasers  to  conveniently  meet  the  requirement  for  home  construction 
financing,  it  has  also  been  used  to  create  a  number  of  parcels  at 
one  time  without  a  review  or  survey  (eg:   recently  10  parcels  were 
created  on  a  certificate  of  survey  under  this  exemption) . 

Division  of  land  created  by  court  order 

This  exemption  allows  a  court  to  divide  land  among  parties  in 
cases  such  as  estate  or  divorce  settlements.   But  under  the  language 
of  this  act  this  exemption  may  also  be  used  by  a  number  of  persons 
to  avoid  review  by  buying  a  tract  in  joint  ownership  and  petitioning 
a  court  to  divide  the  tract  into  separate  parcels  to  be  individually 
held  in  single  ownership. 

(C)  Delays  in  review 

A  legitimate  complaint  arises  among  subdividers  that  the  local 
review  and  approval  process  often  causes  unnecessary  delay,  even 
where  only  a  few  lots  are  involved.   The  delays  frequently  occur 
where  a  planning  board  is  unfamiliar  with  the  subdivision  review 
process  or  where  a  planning  board  has  no  quorum  at  its  meeting 
and  can  take  no  official  action  on  a  preliminary  plat.   Some  governing 
bodies  routinely  subject  even  minor  subdivisions  to  some  of  the 
regular  review  procedures  such  as  a  public  hearing.   Delays  in 
reviewing  minor  subdivisions  may  contribute  to  the  frequent  use         (" 
of  exemptions  to  avoid  local  review. 

(D)  Park  requirement 

The  present  law  requires  a  subdivider  to  dedicate  one-ninth 
of  the  total  area  of  lots  less  than  five  acres  and  one-twelfth  of 
the  area  of  lots  larger  than  five  acres  for  park  land.   The  park 
requirement  may  be  met  by  dedicating  land  to  the  public,  donating 
cash  in  lieu  of  land  or  permanently  reserving  as  park  privately 
owned  land  conveyed  to  a  property  owners  association. 

The  requirement  to  donate  a  fraction  of  the  total  area  of 
the  subdivision  bears  no  relation  to  the  number  of  residents  of 
the  subdivision.   Because  people  create  the  need  for  parks  a  park 
dedication  should  logically  be  based  on  a  density  standard. 

Many  people  believe  that  the  one-ninth  and  one-twelfth  require- 
ment results  in  an  excessive  amount  of  park,  especially  in  sub- 
divisions of  large  parcels  where  the  density  is  low  and  the  need 
for  public  parks  in  less  because  the  large  lots  themselves  provide 
considerable  recreation  opportunity.   City  and  county  officials 
often  complain  that  they  already  have  so  much  dedicated  park  land 
that  sufficient  funds  are  not  available  to  maintain  and  operate 
the  parks,  resulting  in  much  of  the  dedicated  park  land  remaining 
undeveloped  and  unused  for  recreation.  ^ 
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Under  the  present  law  the  cash  received  in  lieu  of  land  must 
be  placed  in  a  park  fund  and  may  be  expended  only  to  acquire 
additional  park  lands  or  to  initially  develop  existing  dedicated 
lands.   That  restriction  is  consistent  with  the  concept  that  the 
funds  should  be  spent  to  acquire  lands  that  otherwise  would  have 
been  dedicated,  if  at  least  part  of  the  funds  could  be  spent  for 
maintenance  of  existing  underutilized  parks,  the  practical  result 
of  bringing  formerly  unused  park  area  into  use  would  be  much  the 
same  as  acquiring  a  new  park. 
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IV.    EFFECTIVENESS  OF  THE  ACT  ( 

The  effectiveness  of  the  subdivision  act  in  achieving  its  first 
basic  purpose,  to  improve  the  quality  of  land  development,  may  be 
judged  by  evaluating  the  design  of  developments,  their  location 
with  respect  to  the  physical  environment  and  surrounding  land  uses 
and  their  impact  on  public  services.   The  success  of  the  law  in 
achieving  its  second  basic  purpose,  to  maintain  accurate  land  records, 
can  be  evaluated  by  determining  whether  local  land  records  are  filed 
and  recorded  in  compliance  with  the  law  and  Uniform  Standards  for 
Records  of  Survey. 

Improve  the  quality  of  land  development 

The  fact  that  since  July  1,  1974,  in  the  nine  counties  inven- 
toried, 70  per  cent  of  the  13,000  acres  divided  into  parcels  20  acres 
or  less  were  not  reviewed  implies  that  the  act  was  not  effective 
in  assuring  improved  quality  in  most  of  the  land  development  in 
Montana.   The  additional  23,000  acres  surveyed  into  parcels  20-40 
acres  without  review  underscores  that  implication.   Judging  the 
quality  of  unreviewed  land  divisions  in  the  state  is  virtually  im- 
possible because  the  design  of  those  developments  or  their  impact 
on  community  services  or  the  physical  environment  can  seldom  be 
evaluated  from  the  information  shown  on  certificates  of  survey. 

The  30  per  cent  of  the  land  divisions  which  have  been  reviewed    r 
as  subdivisions  can  be  evaluated,  and  generally,  the  quality  of 
those  land  developments  has  improved  during  the  past  three  years. 
Subdivisions  have  become  better  planned  and  designed  as  local 
officials  and  planning  board  members  have  become  more  familiar  with 
the  subdivision  law,  and  importantly,  with  proper  development 
design . 

The  requirement  that  a  subdivider  submit  an  environmental 
assessment  and  community  impact  report  with  the  preliminary  plat 
has  been  instrumental  in  providing  sufficient  information  for  the 
public  and  local  and  state  agencies  to  adequately  review  a  proposed 
subdivision. 

The  single  most  important  factor  contributing  to  better  sub- 
division review  is  the  in-depth  examination  of  proposed  subdivision 
by  staff  or  consulting  planners.   Thirty-three  counties  now  have 
the  services  of  a  planner  to  assist  in  the  review  of  subdivisions. 

Maintain  accurate  public  land  records 

The  Division  of  Planning 's  survey  of  the  records  in  nine  court- 
houses revealed  a  wide  divergence  in  compliance  with  the  filing  re- 
quirements.  Most  errors  were  inadvertent  and  occurred  principally 
from  a  lack  of  understanding  of  the  requirements  for  filing  cer- 
tificates of  survey  (most  subdivision  plats  were  filed  in  proper 
form,  probably  because  they  are  reviewed  before  filing) .   In  nearly    ( 
all  the  clerk  and  recorder  offices  there  was  an  obvious  improvement 
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in  the  handling  of  certificates  of  survey  since  1973  as  county 
personnel  became  better  acquainted  with  the  Uniform  Standards 
for  Certificates  of  Survey.   The  two  most  common  filing  errors 
were  the  filing  of  a  certificate  of  survey  rather  than  an  amended 
plat  to  change  a  filed  subdivision  plat,  and  the  filing  of  a  certi- 
ficate of  survey  which  creates  parcels  by  occasional  sale  or  con- 
veyance to  a  member  of  the  immediate  family  without  Department  of 
Health  approval. 

A  1974  Attorney  General's  Opinion  holds  that  if  filing  and 
recording  laws  and  regulations  of  the  subdivision  and  platting  act 
are  not  followed  deeds  and  contracts  for  deeds  affected  by  the 
improper  filings  are  invalid.   Thus  following  proper  filing  and 
recording  procedures  becomes  extremely  important  in  order  to  avoid 
affecting  titles.   This  Attorney  General's  Opinion  has  encouraged 
many  county  officials  to  understand  and  comply  with  the  filing 
and  recording  requirements. 
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V.    RECOMMENDATIONS  FOR  LEGISLATIVE  CHANGES 

The  information  obtained  from  the  survey  of  land  records  points 
clearly  to  the  need  for  several  amendments  to  the  Subdivision  and 
Platting  Act. 

1.  REQUIRE  REVIEW  OF  PARCELS  40  ACRES  OR  LESS  IN  SIZE. 

The  data  from  the  survey  of  land  records  show  that  a  high  per- 
centage of  land  divisions  in  Montana  created  parcels  just  larger 
than  20  acres,  thereby  escaping  review.   The  Division  believes  that 
there  is  a  point  between  20  and  40  acres  where  parcels  become  too 
large  to  be  readily  marketed.   Thus,  the  division  of  land  under  the 
subdivision  process  would  become  more  economical  than  creating  large 
parcels  simply  to  avoid  the  review.   The  DCA  hopes  that  under  this 
proposal  better  planned  land  developments  with  smaller  lots  and 
more  efficient  use  of  land  would  result. 

2.  ELIMINATE  THE  EXEMPTIONS  FOR  AN  OCCASIONAL  SALE,  GIFT  OR  SALE 
TO  A  MEMBER  OF  THE  IMMEDIATE  FAMILY  AND  THE  RESERVATION  OF  A 
LIFE  ESTATE. 

While  isolated  land  divisions  of  one  or  two  parcels  may  seldom 
cause  serious  impacts,  residential  lots  are  created  under  the  ex- 
emptions for  occasional  sale  and  gift  or  sale  to  a  member  of  the 
immediate  family,  and  the  parcels  should  be  reviewed,  even  if  only 
administratively,  to  minimize  or  avoid  problems.   The  inventory 
of  land  records  shows  that  a  high  percentage  of  building  sites  are 
created  without  review  through  use  of  these  t^vo  exemptions.   Also, 
as  discussed  in  Section  III  of  this  report,  the  present  language 
of  the  act  allows  the  exemptions  to  be  used  to  create  a  considerable 
number  of  parcels  without  review  in  a  short  period  of  time,  a  result 
not  intended  by  the  legislature. 

The  reservation  of  a  life  estate  is  often  used  by  a  seller  to 
reserve  possessory  interest  in  a  portion  of  the  conveyed  tract 
until  his  death,  at  which  time  the  reserved  portion  reverts  back  to 
the  buyer  as  part  of  the  original  tract.   Because  neither  a  transfer 
of  title  nor  a  permanent  division  of  land  occurs  a  reservation  of 
a  life  estate  is  not  subject  to  the  subdivision  and  platting  act  and 
no  exemption  is  necessary. 

3.  MODIFY  CERTAIN  EXEMPTIONS. 

a.  Require  surveys  of  the  following  three  exemptions  now 
exempt  from  surveying  requirements:   divisions  for  mortgage,  lien 
or  trust  indenture;  divisions  made  pursuant  to  the  law  of  eminent 
domain;  and  divisions  made  by  a  court  order.   Because  title  to 
parcels  created  under  these  three  exemptions  is  transferred,  it 
is  important  to  identify  the  boundaries  by  survey  and  to  have  a 
record  of  the  survey  on  file. 

b.  Restrict  the  use  of  the  exemption  for  mortgage,  lien 
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and  trust  indenture  to  the  provision  of  security  for  construction 
financing.   A  land  owner  creating  a  parcel  under  this  exemption  would 
be  prohibited  from  conveying  the  parcel  unless  the  subdivision  re- 
view procedures  were  followed. 

c.    Restrict  the  use  of  the  exemption  for  a  court  order  to 
the  settlement  of  estates  and  divorce  cases.   This  restriction 
would  prevent  persons  from  creating  a  number  of  parcels  without 
review  by  purchasing  a  tract  in  joint  ownership  and  petitioning 
the  court  to  divide  the  tract  into  individual  parcels. 

4.  PROHIBIT  THE  USE  OF  EXEMPTIONS  IN  PLATTED  SUBDIVISIONS. 

Subdivision  plats  should  be  changed  only  by  plat  amendment 
after  review  and  approval  by  the  governing  body.   Because  the 
original  plat  was  approved  at  a  certain  density,  with  certain 
standards  for  roads  and  other  improvements  and  with  lots  of  a  given 
number,  size  and  configuration,  any  changes  in  that  plat  should  be 
approved  and  filed  as  an  amended  plat.   Filing  an  amended  plat  with 
the  original  plat  is  also  a  better  record  keeping  procedure  than 
filing  changes  to  a  plat  in  the  certificate  of  survey  file  where 
the  changes  could  remain  unknown  to  anyone  using  the  original  plat. 

5.  REQUIRE  MORE  EXPEDITIOUS  REVIEW  OF  SMALL  SUBDIVISIONS. 

An  expeditious  review  process  is  desirable  for  minor  sub- 
divisions and  these  procedures  become  even  more  important  under  the 
Department's  legislative  recommendations  to  broaden  the  application 
of  the  subdivision  review  process  and  eliminate  the  exemptions  for 
an  occasional  sale  and  family  conveyance.   Local  subdivision  regula- 
tions should  include  procedures  which  waive  the  requirements  for  a 
hearing  and  preparation  of  an  environmental  assessment  for  review 
and  approval  of  minor  subdivisions  but  allow  local  officials  to 
obtain  adequate  information  on  a  case-by-case  basis  for  those  minor 
subdivisions  which  may  need  closer  examination.   An  ideal  local  pro- 
cedure would  call  for  a  planning  staff  or  planning  board  member  to 
conduct  an  administrative  review  of  a  minor  plat  or  plat  amendment 
and  make  a  recommendation  to  the  governing  body  for  its  action  at  the 
next  meeting.   Local  procedures  could  provide  that  if,  in  the 
administrative  review,  some  potential  problems  appear  all  or  part  of 
the  environmental  assessment  or  a  public  hearing  could  be  required 
to  obtain  information  for  a  more  thorough  review. 

6.  PROVIDE  PARK  REQUIREMENT  BE  BASED  ON  A  DENSITY  STANDARD,  A 
PORTION  OF  THE  CASK  IN  LIEU  OF  LAND  BE  USED  FOR  MAINTENANCE, 
AND  GOVERNING  BODIES  ADOPT  A  PARK  PLAN  OR  POLICY  PRIOR  TO 
EXPENDING  THE  CASH. 

The  law  should  be  changed  to  require  a  park  dedication  based  on 
population  density,  rather  than  on  a  portion  of  the  land  area.   One 
standard  establishes  as  a  desirable  minimum  the  dedication  of  1,000 
square  feet  per  dwelling  unit  as  park  land.   Because  the  various 
governing  bodies  across  Montana  have  widely  divergent  attitudes 
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toward  park  requirement  the  Planning  Division  recommends  that  governing  ( 
bodies  be  authorized  to  set  their  own  standards  for  park  dedication 
within  a  range  from  1,000  square  feet  per  dwelling  unit  to  4,000 
square  feet  per  dwelling  unit.   Local  regulations  could  establish 
different  requirements  for  subdivisions  of  different  densities.   In 
a  subdivision  of  one  acre  lots  with  single  family  dwellings  the 
maximum  requirement  of  4,000  square  feet  per  dwelling  unit  would 
require  dedication  of  approximately  the  same  amount  of  park  areas  as 
the  present  requirement  of  one-ninth  of  the  total  area. 

Some  additional  flexibility  should  be  allowed  by  providing  at 
least  that  a  portion  of  the  cash  received  in  lieu  of  land  can  be 
used  for  routine  maintenance  and  operation  of  developed  parks. 
This  flexibility  would  help  those  jurisdictions  which  already  have 
adequate  park  lands  to  meet  their  needs  to  keep  those  parks  main- 
tained. 

A  reasonable  prerequisite  to  expending  the  fund  is  that  govern- 
ning  bodies  adopt  a  park  plan  or  policy  statement  which,  at  a 
minimum,  expresses  priorities  for  areas  where  additional  park  land 
is  needed,  and  where  initial  development  or  additional  maintenance 
of  existing  parks  is  desirable.   The  park  plan  or  policy  statement 
could  be  as  simple  or  as  detailed  as  the  governing  body  wishes. 
Benefits  would  be  derived  from  the  process  of  developing  priorities 
inasmuch  as   local  officials  would  necessarily  analyze  their 
existing  parks,  recreation  facilities  and  future  needs.  g 
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BRIEF  HISTORY  OF  THE  SUBDIVISION  AND  PLATTING  ACT 

The  Montana  Subdivision  and  Platting  Act  was  passed  by  the  1973 
legislature  to  achieve  two  basic  goals  --to  improve  the  quality  of 
land  development  by  providing  for  public  reviev;  and  approval  of  sub- 
divisions, and  to  maintain  accurate  land  records.   The  act  required 
that  divisions  of  land  into  parcels  of  10  acres  or  less,  condominiums, 
and  mobile  home  and  recreation  vehicle  parks  be  reviewed  and  approved 
by  the  local  governing  body  as  subdivisions.   All  local  units  of 
government  were  required  to  adopt,  by  July  1,  1974,  local  subdivision 
regulations  which  conformed  to  minimum  reouirements  promulgated  by 
the  Planning  Division.   The  Division  was  directed  to  impose  regula- 
tions on  those  cities  and  counties  which  failed  to  adopt  their  own. 
The  law  required  all  divisions  of  land  which  cannot  be  described  by 
government  survey  to  be  surveyed  and  directs   the  Division  to  adopt 
Uniform  Standards  for  the  form,  accuracy  and  content  of  records  of 
survey . 

Several  amendments  enacted  by  the  1974  legislature  included 
requiring  review  of  parcels  up  to  20  acres  and  adding  an  exemption 
from  review  for  one  occasional  sale  every  12  months. 

The  1975  legislative  session  added  a  provision  which  requires 
a  governing  body,  before  approving  a  subdivision,  to  make  a  written 
finding  of  fact  that  the  proposed  subdivision  is  in  the  public  in- 
terest, as  determined  by  weighing  eight  specified  criteria. 

The  Sanitation  in  Subdivisions  Act  which  directs  the  Department 
of  Health  and  Environmental  Sciences  (DHES)  to  approve  the  sanitary 
facilities  in  subdivisions,  was  amended  by  the  1974  legislature  to 
make  the  definition  of  "subdivision"  identical  to  that  in  the  Sub- 
division and  Platting  Act.   The  1975  legislature  also  required  DHES 
approval  for  divisions  of  land  filed  under  the  exemptions  for  an 
occasional  sale,  transfer  to  a  member  of  the  immediate  family,  and 
relocation  of  a  common  boundary  line. 
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Lewis  and 
Clark 


Cascade 


Broadwater 


Flathead 


Gallatin 


Beaverhead 


Granite 


TOTAL  PARCELS  AND  ACREAGE 
July  1,  1974  -  Fall  1976 


Certificate  of  Survey* 
Acres       Parcels      Av. 


Subdivision 


TOTAL 


8,183.95 


2,087.51 


Ravalli       11,644.07 


242.17 


7,257.33 


Missoula      12,293.57 


617.46 


864.40 


Acres 


Lots     Av. 


441      18.55 


185      11.28 


492       23.67 


21 


376 


71 


23 


11.53 


465.00 


112.5 


103.44 


14.65 


305      1.52    8,648.95 


206 


30 


609       20.19 


303.47 


8.70 


55    2,200.01 


57      1.81   11,747.51 


.49      256.82 


15,878.51       1,056      15.03      1,383.08      1,010      1.37   17,261.59 


19.30     1,419.02       731      1.94    8,676.35 


346       .88   12,597.04 


617.46 


37.58       192.48       131      1.47    1,056.88 


59,068.97       3,274       18.04      3,993.64      2,816      1.42   63,062.61 
*   Excludes  Boundary  Relocation  and  Retracement  Surveys 
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Total  Parcels  by  Certificate  of  Survey 
July  1,  1974  -  Fall  1976 


Parcels 

less  than  20 

acres 

Counties 

6b 

6c 

^  6d 

8a  ^ 

8b 

No.  Ex. 

20-21.99 

22-40 

40.01+ 

TOTAL 

Lewis  & 

.  V 

:}■• 

&' 

.."■' 

Clark 

21 

1 

120 

0 

8 

23 

209 

48 

11 

441 

Cascade 

12 

0 

19 

4 

0 

105 

18 

21 

6 

185 

Ravalli 

7 

6 

64 

4 

34 

178 

84 

62 

53 

492 

Broadwater 

0 

0 

12 

0 

1 

5 

1 

0 

2 

21 

Flathead 

101 

5 

369 

14 

24 

171 

189 

130 

53 

1,056 

Gallatin 

12 

1 

53 

15 

31 

150 

63 

21 

30 

376 

Missoula 

35 

11 

175 

25 

65 

99 

35 

108 

56 

609 

Beaverhead 

2 

0 

22 

4 

0 

35 

1 

3 

4 

71 

Granite 

2 

0 

4 

2 

2 

6 

1 

4 

2 

23 

TOTAL 


192 


Total   5.9^ 


24 


0.7^ 


838 


26.0^ 


68 


165 


2.1%  5.0^ 


772 


23.6^ 


601 


18.4^ 


397 


12.1? 


217 


6.6% 


3,274 
100% 


Total  Acreage  by  Certificate  of  Survey 
July  1,  1974  -  Fall  1976 


Parcels 

less  than 

20  acres 

Counties 

6b 

6d 

No.  Ex. 

20-21. 99Ac. 

22-40AC. 

40.01+ 

TOTAL 

Lewis  & 

Clark 

126.49 

661.12 

103.87 

4,439.30 

1,256.71 

1,318.98 

7,906.47 

Flathead 

579.53 

1,993.53 

846.19 

3,805.01 

3,683.79 

4,147.98 

15,056.03 

Missoula 

241.92 

580.11 

256.33 

716.35 

3,516.11 

5,758.58 

11,609.40 

Cascade 

62.67 

107.96 

364.40 

373.65 

570.97 

580.75 

2,060.40 

Ravalli 

49.11 

329.19 

1,220.06 

1,740.27 

1,846.79 

5,498.48 

10,683.90 

Gallatin 

20.59 

287.83 

1,245.68 

1,310.12 

608.67 

3,268.47 

6,741.36 

Beaverhead 

4.81 

91.89 

112.12 

21.34 

79.82 

273.09 

583.07 

Granite 

7.60 

14.33 

27.02 

20.55 

83.68 

696.78 

849.96 

Broadwater 

0 

86.85 

0 

20.03 

0 

96.93 

203.81 

TOTAL  1,092.72  4,152.81     4,175.67 

%  Total  2%     7.5%        7.6% 

6b  Family  conveyance 

6c  Agricultural  purposes 

6d  Occasional  sale 


12,446.62 

22.6% 

EXEMPTIONS 


11,646.54     21,640.04       55,154.40 
21,1%        39.2%         100% 

8a  Court  order 

8b  Mortgage  release 

No.  Ex.  No  exemption  listed 
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TOTAL  PARCELS  AND  ACREAGE 
July  1,  1973  -  July  1,  1974 


Certificate  of  Survey* 

Av.  Ac. 


Subdivisions 


Av.  Ac. 


Acres     Parcels     Parcel      Acres     Lots     Lot 


TOTAL 


Lewis  and 
Clark 


10,364.29      722        13.58      426.74       239      1.78       10,791.03 


Cascade 


6,113.24      543 


11.26 


6,114.24 


Ravalli 


10,898.22      669 


16.29      830.63       284      2.92 


11,728.85 


Broadwater 


20.43 


6.81 


14.65 


30      0.49 


35.08 


Flathead 


10,680.13      882        12.11     1,475.25       539      2.74       12,115.38 


Gallatin 


8,513.73      498 


17.10      827.29       544      1.52 


9,341.02 


Missoula 


11,751.75      949       12.38     1,287.34      755      1.71      13,039.09 


Beaverhead 


2,108.31      174 


12.12 


32.94 


44 


,75 


2,141.25 


Granite 
TOTAL 


541.18 


39 


60,991.28    4,479 


13.88 


541.18 


13.62     4,895.84     2,436      2.01      65,887.12 


Excludes  boundary  relocation  and  retracement  surveys. 
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TOTAL  ACRES  BY  CERTIFICATE  OF  SURVEY 
July  1,  1973  -  July  1,  1974 


t 


County 


10  Acres  or  Less    10.01-20  Acres    20.01-40  Acres 


40.01+  Acres 


Lewis  &  Clark 

45.81 

5,971.53 

4,201.30 

145.65 

Cascade 

1,086.28 

3,828.05 

833.65 

365.26 

Ravalli 

507.73 

4,845.77 

1,850.30 

3,694.42 

Broadwater 

.44 

19.99 

0 

0 

Flathead 

1,313.81 

5,585.43 

2,456.95 

1,323.94 

Gallatin 

32.53 

5,878.76 

1,986.31 

616.13 

Missoula 

606.93 

7,486.16 

939.94 

2,724.72 

Beaverhead 

147.53 

1,960.78 

0 

0 

Granite 

16.22 

524.96 

0 

0 

TOTAL 

3,757.28 

36,101.43 

12,268.45 

8,870.12 

TOTAL  PARCELS  BY  CERTIFICATE  OF  SURVEY 
July  1,  1973-  July  1,  1974 


10  Acres 

10.01-20 

20.01+ 

County 

Parcels 

Acreage 

Average 

or  Less 

Acres 

Acres 

Lewis  &  Clark 

722 

10,364.29 

13.58 

17 

504 

201 

Cascade 

543 

6,113.24 

11.26 

199 

311 

33 

Ravalli 

669 

10,898.22 

16.29 

145 

429 

95 

Broadwater 

3 

20.43 

6.81 

1 

2 

0 

Flathead 

882 

10,680.13 

12.11 

415 

453 

14 

Gallatin 

498 

8,513.73 

17.10 

9 

479 

10 

Missoula 

949 

11,757.75 

12.38 

191 

685 

73 

Beaverhead 

174 

2,108.31 

12.12 

43 

131 

0 

Granite 

39 

541.18 

13.88 

4 

35 

0 

TOTAL 

4,479 

60,991.28 

13.62 

1,024 

3,029 

426 

22 


TOTAL  FILED 
July  1,  1973  -  Fall  1976 


Number  of 

Number  of 

Number  of 

Number  of 

• 

( 

Certificate 

Subdivision 

Certificate 

Subdivisio 

County 

of 

Survey 

Plats 

County 

of 

Survey 

Plats 

BEAVERHEAD 

79 

1 

Madison 

138 

16 

Big  Horn 

107 

6 

Meagher 

5 

0 

Blaine 

64 

0 

Mineral 

45 

37 

BROADWATER 

32 

3 

MISSOULA 

1 

,036 

45 

CASCADE 

550 

17 

Musselshell 

46 

0 

Carbon 

78 

18 

Park 

174 

10 

Carter 

13 

0 

Petroleum 

0 

0 

Chouteau 

12 

0 

Phillips 

47 

2 

/ 

Custer 

65 

54 

Pondera 

42 

2 

Daniels 

14 

0 

Powder  River 

9 

23 

_1 

Dawson 

194 

3 

Powell 

75 

3 

9^ 

Deer  Lodge 

65 

11 

Prairie 

8 

0 

Fallon 

9 

2 

RAVALLI 

698 

14 

Fergus 

76 

13 

Richland 

55 

4 

FLATHEAD 

1 

,650 

114 

*Roosevelt 

GALLATIN 

342 

52 

Rosebud 

66 

2 

Garfield 

11 

0 

Sanders 

166 

2 

Glacier 

31 

4 

Sheridan 

14 

0 

Golden  Valley 

1 

0 

Silver  Bow 

74 

3 

GRANITE 

29 

3 

Stillwater 

94 

29 

*Hill 

Sweet  Grass 

103 

3 

Jefferson 

70 

24 

Teton 

35 

2 

• 

Judith  Basin 

14 

4 

Toole 

14 

3 

Lake 

443 

23 

Treasure 

7 

0 

LEWIS  &  CLARK 

398 

34 

Valley 

25 

3 

Liberty 

6 

1 

Wheatland 

5 

1 

*Lincoln 

Wibaux 

9 

0 

McCone 

47 

2 

Yellowstone 

404 

60 

J 


Capitalized  counties  are  those  inventoried  by  staff. 
*   Information  not  available 

Nine  Counties  Inventoried 
4,814  CERTIFICATES  OF  SURVEY  (C . S . ) 


120,060  acres      -^ 
7,753  parcels     -f 

286  SUBDIVISION  PLATS 
8,889.48  acres     f 
5,252  lots       ■=- 


Total 
in  Montana 

Certificates 
of  Survey 

<     7,756 


4,814    =      24.94  acres/C.S.   x 

4,814    =       1.61  parcels/C.S.  x     7,756 

Subdivision  Plats 
286  plats   =   31.08  acres/plat  x       653 
286        =   18.36  lots/plat   x       653 


Estimate 

194,407.3  ac 
12,550  pare 

20,295.24  a- 
11,989   lot: 


Estimated  total  acres  divided  since  July  1,  1973  -  214,702.54  acres. 
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